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UNDERSTANDING NIGERIA’S ENVIRONMENTAL  

JUSTICE SYSTEM 

 

I. Introduction 

 

I count it a great honour to be invited to speak at this second edition of the C O Anah, 

SAN Memorial Colloquium, on one of the critical interconnected issues facing nations 

and humanity as a global community, namely the issue of environmental justice.  Two 

other related issues are the social pillar and the economic (or governance) pillar. 

Looking at the human rights praxis of the late Cyprian Okafor Anah, SAN, one is not 

surprised that this second colloquium is focused on how to deepen the rights of 

Nigerians to be protected from environmental hazards and to live in and enjoy a clean 

and healthy environment. 

 

The late C. O. Anah was born in 1935 and grew up at a time of many disputes over 

ownership of land (a critical resource of sustenance for current and future generations). 

He was called to the Nigerian Bar in 1978, and for close to four decades, he stood to be 

counted as a brilliant, dogged and accomplished eloquent public advocate who 

effectively utilized the law to oppose injustice.  As Chairman of the Human Rights 

Committee of the Onitsha Branch of the Nigerian Bar Association, he became famous 

for protecting the rights of inmates and victims of police intimidation.  A number of the 

cases he handled turned out to redefine and redirect the course of Nigeria’s 

jurisprudence.  In this regard, reference can be made to famous cases such as C.O.P v. 

Nwakire (1992) 5 NWLR (pt. 241) 289; AG Anambra v. Okafor (1992) 1 NSCC 264;  

Ighie Anoghalu & Ors v. Oraelosi & Anor (1999) LCN/2836 (SC); Iyke Medical 

Merchandise v. Pfizer Inc. & Anor (2001) LCN/2982 (SC); and Margaret Ezeokafor 

v. Emmanuel Ezeilo (1991) JELR 43781 (SC). 

 

C. O, as he was fondly called by his close associates, was not just an advocate, he was 

equally a scholar of repute whose work inspired law reform. He authored a number of 

publications which at different times were called in aid by the courts to guide their 

interpretation. The late C. O. Anah was, without a doubt, an icon who reflected 

transformative ideas and catalyzed individuals and institutions around him to 

disruptively advance social systems for meaningful lasting change.  I know it is 

certainly with especial pride that the family (nuclear and extended) of this great mind, 

his friends, associates and community will continue to remember and extol him. I must 

admit that I truly feel privileged to be part of the gathering here today. 

 

Back to the topic of today’s discourse, the call for environmental justice has never been 

more urgent.  At the global level, the Sustainable Development Goals (SDGs) 
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recognized that ecological sustainability and environmental protection cannot be 

achieved without addressing people’s basic needs and ensuring a more equitable 

sharing of the limited planetary resources.  Furthermore, it recognizes that people can 

only fulfil their potential in a healthy environment. 

 

If I am to clarify the content of what constitutes that healthy environment to which we 

should “do good” and ensure that we “do no harm”, I will make reference to the United 

Nations Environment Programme’s (UNEP) eight safeguard standards, which are: 

 

(i) Biodiversity Conservation, Natural Habitats, and Sustainable Management of 

Living Resources; 

 

(ii) Climate Change and Disaster Risks; 

 

(iii) Pollution Prevention and Resources Efficiency; 

 

(iv) Community Health, Safety and Security; 

 

(v) Cultural Heritage; 

 

(vi) Displacement and Involuntary Resettlement; 

 

(vii) Indigenous Peoples; 

 

(viii) Labour and Working Conditions. 

 

In considering these safeguard standards, a question that naturally follows is what will 

constitute environmental justice?  While an exhaustive answer to such a question 

certainly cannot be undertaken in a paper of this nature, effort will however, be made 

to assess Nigeria’s environmental justice system in relation to the above, and against 

the background of some key indicators. In this regard, environmental justice demands 

that: 

 

(i) all persons, entities and institutions are accountable to laws and regulations as 

have been duly passed in relation to any of the safeguard standards; 

 

(ii) courts play an integral role in maintaining the rule of law, particularly when 

they hear complaints concerning any of the safeguard standards made by 

vulnerable groups or by those who are voiceless; 
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(iii) the court must fairly hear both sides of the controversy within a reasonable time 

when a dominant party acting either intentionally or unintentionally infringed 

upon the rights of a minority; 

 

(iv) people, irrespective of their status, shall at all times be entitled to protection of 

their fundamental right to clean air, land, drinkable water and food; 

 

(v) people irrespective of their status shall at all times be entitled to protection of 

their fundamental right to political, economic, cultural and environmental self-

determination; 

 

(vi) an entity’s right to profit from its business operations must be exercised in an 

ethical, balanced and responsible way such that its host communities and 

neighbours are not threatened by contaminations, wastes and other harmful 

substances from the entity’s operations; 

 

(vii) entities that pollute should strictly be held accountable to fully compensate for 

damages, injuries and inconveniences caused; 

 

(viii) where regulatory agencies fail to administer and enforce environmental laws, 

(which can be for reasons of lack of resources or political will) other third 

parties should be able to step in without being hindered by an overly lengthy, 

costly and complex procedure; 

 

(ix) citizens must be able to have access to information and data about 

environmental violations through information collected by the government by 

means of reporting obligations imposed on polluters or through government’s 

own direct efforts of collection; 

 

(x) citizens must be able to sue and enforce environmental obligations where 

government is the party engaging in a conduct that harms the environment or 

places citizens at risk; 

 

(xi) citizens have the right to participate in environmental decision-making 

including needs assessment, implementation, enforcement and evaluation. Such 

participation must not be manipulated, induced or structured to passively satisfy 

the requirements of law; 
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(xii) solutions for victims of environmental violation must involve the victims and 

not be pre-determined nor premised on a statement of problem defined by 

external consultants. 

 

Against the above setting of what environmental justice connotes, what then can be 

said to be the reality of Nigeria’s environmental justice system? 

 

I recognize that the phrase “justice system” collectively describes a network of 

interdependent actors; notably agencies, establishment and institutions of government 

that are tasked with administering or enforcing the law. In this broad sense, it will 

comprise of law enforcement officers, the courts and correctional institutions. 

However, bearing in mind the theme of this edition of the colloquium, “Judicial 

Enforcement of Environmental Rights in Nigeria’s Slippery Jurisprudence”, a 

conceptual and methodological point that I will make immediately is that the focus here 

will be more on the judiciary than how other environmental inspectorates, and in some 

situations the police have performed their roles.  Consequently, our discourse will 

centre more on how well environmental justice has fared within our court system. 

 

In this presentation, I have two main objectives.  Since the role of court is to determine 

disputes by interpreting the law and applying it to individual cases as presented before 

it, my first task is to do a brief overview of the laws applicable to environmental 

matters.  This is to give an insight to what tools our courts have at their disposal.  The 

second is to review how our courts (civil and criminal justice systems) have been 

approaching the task of adjudicating environmental matters.  The methodology will be 

comparative to give an insight into what is happening in other jurisdictions.  My 

ultimate goal will be to give indications of what more our courts may be able to do to 

further deepen environmental justice in Nigeria. 

 

II. Foundations of Nigeria’s Environmental Law 

 

The foundation of Nigeria’s environmental laws can be traced back to the incident in 

1987 in the then small fishing village of Koko in Delta State.  Nigerian students in Italy 

learned about toxic waste that has been surreptitiously dumped at Koko by an Italian 

ship and alerted the government. The recipient, one Sunday Nana was collecting rent 

on the land where the waste was dumped at US100 per month. In the aftermath of the 

dumping incident, the residents of Koko were evacuated. Some people died while some 

others suffered nausea, chemical burns, paralysis and premature births. It was not until 

21 years later that the 94 victims of the Koko toxic waste incident were awarded a total 

of $264,666 in compensation.  The Koko incident therefore became the catalyst that 
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alerted the government of Nigeria on the importance of environmental law and the 

imperative of environmental governance. 

 

In 1988, the Harmful Waste (Special Criminal Provisions etc.) Act was passed in direct 

response to the Koko toxic waste dump incident.  This was followed by the enactment 

of the Federal Environmental Protection Agency Act (FEPA), 1988, which was 

subsequently repealed by the National Environmental Standards and Regulations 

Enforcement Agency Act (NESREA), 2007. Both the FEPA Act and the NESREA Act 

which repealed it were framework laws in the sense that they laid down general 

obligations and principles, but leave to governing authorities the task of enacting further 

legislation and other specific measures.  Similar to the NESREA Act is the National 

Oil Spill Detection and Response Agency (Establishment) (NOSDRA) Act, 2006. 

While NESREA covered the non-oil sectors, NOSDRA is responsible for coordinating 

and implementing the National Oil Spill Contingency Plan for the oil sector.  Finally, 

in the framework group is the Environmental Impact Assessment Decree of 1992 which 

made impact assessment mandatory for both public and private sector development 

projects 

 

Complementary to the framework laws and the National Policy on the Environment are 

a plethora of sectoral laws on diverse aspects of the environment such as Air Pollution, 

Forestry, Wildlife, Resource Conservation, Water Quality and Resources, Toxic & 

Hazardous Substances, Waste Management, Flora & Fauna, Pest Management, 

Greenhouse Gas Emission, Mining and Mineral Resources, Sanitation, Marine & 

Coastal Areas Resources, Noise, Telecommunications, Industries, and Permitting & 

Licensing Systems. 

 

On paper, environmental protection and regulation in Nigeria have no doubt received 

considerable attention. The government has consistently declared its commitment to 

the pursuit of people-centred sustainable development and an environmentally sound 

resources management. Regrettably, the laws, regulations and commitment have failed 

to translate to effective environmental protection.  This was my verdict in 2012 in my 

inaugural lecture titled, “Mournful Remedies, Endless Conflicts and Inconsistencies in 

Nigeria’s Quest for Environmental Governance: Rethinking the Legal Possibilities for 

Sustainability”. At that time, Nigeria was ranked 119th out of 132 countries globally 

assessed on the 2012 Environmental Performance Index, and 19th out of 21 sub-Saharan 

African countries. Painfully, not much has changed.  In the Environmental Performance 

Index 2022, Nigeria ranked 168 out of 180 countries globally and 41st position out of 

46 countries in sub-Saharan Africa. 
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The stagnation of our nation has simply made itself at home without an end in sight.  

The rich rhetoric of environmental sustainability has produced nothing but frustration 

to the advocates of environmental protection.  Formulated strategies and solutions have 

continued to flounder on the shifting and entangled web of a polarized system. 

Environmental commitments have increasingly whiplashed the different tier regulators 

who choose what to enforce or not to enforce, while critical issues are responded to in 

ways that are incoherent so much that they lose ascendancy in the list of abandoned 

national priorities. 

 

At this juncture, permit me to quickly say something about constitutional protection for 

the environment.  Some commentators have argued that the non-justiciability of 

environmental rights under the 1999 Constitution of the Federal Republic of Nigeria 

(as Amended) may be the bane of environmental protection.  Section 20 of the 

Constitution provides that, “The State shall protect and improve the environment and 

safeguard the water, air, and land, forest and wildlife of Nigeria”. The belief is that, 

contrary to just a declaratory provision, a constitutional provision that protects both 

procedural (access to justice, access to information, and participation in decision-

making) and substantive environmental rights will be more effective. However, the 

preponderance of evidence from the Environmental Performance Index indicates that 

this may not necessarily be so. Denmark, United Kingdom and Austria that were ranked 

1st, 2nd and 8th respectively have no constitutional guarantees. Finland that was ranked 

3rd has a declaratory provision. On the other hand, Chile, Kenya and India that have 

profuse constitutional declarations on the environment were ranked 65th, 148th and 180th 

respectively. 

 

The difference in the countries that were ranked top compared with the others is that 

they have a highly regulated system of environmental protection. Regulators work to 

ensure strict enforcement of provisions of environmental statutes and compliance with 

environmental requirements. As necessary, they also take civil or criminal enforcement 

action against violations of environmental laws. In the United Kingdom, for instance, 

there is an Environmental Agency Enforcement and Sanctions Policy which is in use 

and which is updated regularly. 

 

III. Nigerian Courts and the Environment – Contending Dichotomies 

 

The fundamental principles of administration of justice and to which every court, 

whether of first instance or appellate, must adhere in the Nigerian judicial system is to 

resolve only issues that have been raised before it for determination. Traditionally, the 

court in civil cases have broad and extensive powers to grant remedies (Damages, 

Coercive remedies and Declaratory judgment). For instance, the courts in interpreting 
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the law and applying same to the cases before them are empowered to award special 

damages where proved or general damages where same can be said to flow from the 

act of the defendant: injunctive orders, declaratory orders, mandatory orders of 

remediation, prohibition orders, and generally exercise power of judicial review to keep 

an administrative decision-maker within the boundaries established by legislation. 

 

In criminal cases, when a person has been convicted of an offence, the penalty may 

take the form of a prison term, a fine, confiscation orders or a mix of any of these 

penalties. This application of a criminal procedure however poses an immediate 

challenge, which I must quickly point out: it is that the use of criminal sanctions for 

violation of environmental law is appropriate to deal with violators with bad intention 

aimed at perpetrating illegality, but, it also, comes with the risk that legitimate 

businesses will unavoidably become subject of criminal law. For many prosecutors, a 

jail term for a person who is ordinarily providing jobs, but whose activities end up 

polluting the environment is an extreme. This disconnect between what is illegal and 

immoral will almost always result in lackluster administrative enforcement. 

 

A) Civil Cases 

 

With respect to civil cases, there are three types of cases that can fully be classified as 

environmental litigation.  The first is where an individual or environmental interest 

group is of the view that the government is failing in its duty to enforce the law, or is 

itself carrying out activities that constitute a violation of one or more laws designed to 

protect the environment or conserve natural resources. A second situation is where the 

government is suing an individual or entity for failing to comply with extant 

environmental laws. The third situation is where a group of people or industry sector is 

suing the government on the ground that it has acted ultra-vires its powers in making 

certain regulations to enforce environmental laws. 

 

Often times, people misconstrue private law common law suits where an individual has 

suffered some injury or threat of injury to his person or property and decides to sue as 

environmental litigation. The most prevalent of such actions is that of private nuisance 

which asserts that a person suffering a substantial and unreasonable interference with 

the use and enjoyment of an interest in land can bring a private nuisance suit. In this 

respect, a plan to open a chemical site or waste dump site near A’s house could be 

enjoined by A on the ground that noxious fumes will migrate and contaminate the 

premises of A (prospective nuisance). Neighbours of a steel manufacturing company 

can also sue for noise or for dust migrating unto their property with the result that they 

are suffering serious respiratory problems, itchy throats and other infections. In the 

same way, a farmer can sue his neighbour whose cattle grazed unto his land and 



9 

 

destroyed his crops or whose leaking underground chemical storage tanks 

contaminated his farmland and groundwater. The action in the two latter cases will be 

in trespass premised on actual physical invasion of the claimant’s land. 

 

What is the difference? Cases in private nuisance, trespass and other similar action in 

tort refer to personal injury cases that allege a harm, generally a physical injury, due to 

exposure to a toxic substance or other contaminants.  Environmental suits, in contrast, 

refer to cases that allege an injury to claimants’ interests due to a harm to the 

environment or a violation of an environmental statute. 

 

While the above common law causes of action will in some way achieve environmental 

protection goal, it will not detract from the fact that they were primarily aimed at 

correcting violations of individual rights for which they have become explicitly 

designed over the years.  The consideration becomes different where public nuisance 

is involved. This is the closest common law suit that can be compared with strict 

environmental suits.  Save for clear exceptions, only the government can sue to protect 

public rights.   

 

For the above referred cases of private nuisance and trespass, the moment the essential 

elements in tort required to be proved under the common law are proved, the coast will 

be clear on outcomes and the claimant would be entitled to the requisite remedies. The 

success of environmental suits is not this clear cut. 

 

While one will not deny that private law common law suits are complementary to 

environmental litigation, the above conceptual clarification becomes necessary to 

enable us a more refined and nuanced understanding of the constraints and challenges 

confronting actual environmental suits.  It is to these challenges which places the 

realization of environmental rights on a slippery slope that we now turn. 

 

(i) Standing 

 

A critical hurdle that environmental litigation faces is that of establishing standing.  The 

test of standing to sue as espoused over the years is that a person should have a direct 

personal and proprietary relationship with the subject matter of litigation.  In other 

words, he must have suffered special damage peculiar to himself or herself from the 

interference with the public right.  While some jurisdictions have approached the 

application of the doctrine with its traditional rigidity, some others have adopted more 

flexible approaches. Three positions have over time emerged, namely: a) the restrictive 

approach which requires a potential litigant to demonstrate a breach of one of his own 

rights; b) the extensive approach which permits public interest actions to be brought in 
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the form of action popularis; and c) the intermediate approach which goes beyond the 

requirement of proof of “subjective right”, but still requires a litigant to show a 

connection between him and the cause of action. 

 

Prior to 28th July, 2018, clearing that hurdle of establishing standing to commence an 

environmental suit in Nigeria was a huge challenge that was fraught with so much 

confusion and uncertainties. However, what the Supreme Court did in the case of 

Centre for Oil Pollution Watch v. Nigerian National Petroleum Corporation (2019) 

5 NWLR (Pt 1666), 518 is historic, groundbreaking and illustrative of how the 

judiciary, particularly the apex court, can unequivocally translate the promise of 

environmental protection into enforceable rights. In that case, the Centre for Oil 

Pollution Watch (COPW), an NGO commenced an action against the Nigerian National 

Petroleum Corporation (NNPC) over pollution of Ineh/Aku river in ACHA Community 

of Abia State as a result of oil spill. The respondent, NNPC, challenged COPW’s 

standing to sue on ground that COPW did not suffer any injury at all.  The Court of 

Appeal upheld the trial court's ruling striking out the case.  In a decision that remains 

revolutionary, the Supreme Court unanimously granted the appeal and thereby totally 

liberalized the doctrine of standing under the Nigerian law. 

 

His Lordship Nweze, JSC noted  
 

‘In all, then, I take the humble view that, in environmental 

matters, such as the instant one, NGOs such as the plaintiff in 

this case, have the requisite standi to sue. After all, as Dr. Thio 

(supra) opined, and I agree with the erudite author, the 

“judicial function is primarily aimed at preserving legal order 

by confining the legislative and executive organs of 

government within their power in the interest of the public…”  
 

The decision, which is already a leading case worldwide, is clearly public policy 

oriented.  It is fundamental for access to environmental justice and ultimately 

foundational for the promotion of democratic values. The decision will have the 

practical effect of providing the environmental community with enormous leverage. It 

will enable NGOs play a lot more active role in the development of environmental 

policy and regulation in Nigeria. It is certainly a welcome relief for environmental 

justice. 

 

(ii) Time Limitation 

 

Statutes of limitation are procedural provisions designed to encourage conclusion of 

disputes within a reasonable time before facts or evidence is lost through passage of 
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time, loss of memory of potential witnesses or even death or disappearance of 

witnesses.  Consequently, on the premise that a defendant should not be under the 

indefinite threat of a claim, a maximum time is set from when the cause of action arose 

within which legal proceedings must be initiated. Statute of limitation is a powerful 

tool that defendants effectively use to dismiss all or part of claimant’s complain early 

in the suit, and being an issue that goes to the jurisdiction of the court, it can be raised 

at any time even for the first time on appeal – Adetula v. Akinyosoye (2017) 16 NWLR 

(pt. 1592) 492 at 520. 

 

The challenge of time limitation for environmental suits is that potential claimants may 

not realize that there is an issue until after the period of limitation has elapsed.  For 

instance, local residents may not be aware of a planning authority’s decision in respect 

of the use of a wetland until well after the time limited to challenge the decision had 

run out. In the same way, considerable period of time can pass from the time a pollutant 

is put in the environment and when it is discovered to have impacted its victims, that 

is, when they begin to manifest medical symptoms. In order to meet the challenge that 

limitation periods pose for potential environmental litigants, the judiciary must be 

innovative and expansive in its interpretation of relevant statutes of limitation. 

 

While a lot will depend on the language of the statute, as much as possible, courts 

should be sensitive to environmental issues as fundamental to the well-being and 

quality of life of the generality of the society and the safeguard of critical ecosystem 

upon which life is dependent.  Among the promising approaches is for the court to hold 

that the statute does not start to run until the day when the claimant knew or ought to 

have known of the act or omission at stake.  Another approach where there is 

continuance of damage is to hold that a fresh action arises from time to time as damage 

is caused. A third approach which can be used in cases of pollution is to hold each day 

that the contaminants remain on the property or subject of complaint as constituting a 

new wrong which resets the date from which time starts to run. 

 

(iii) Pre-Action Notice Procedure 

 

Pre-action notice is what an aggrieved party or intending claimant is expected to 

formally serve on the prospective defendant before the commencement of his action 

(see Section 32 (1) of NESREA Act).  The rationale is to encourage the exchange of 

early and full information about the legal claim in a way that will (where possible) 

enable parties to avoid litigation by agreeing a settlement of the claim before the 

commencement of the proceedings.  Having regard to its use in Nigeria, pre-action 

notice has become a prevalent feature of the enabling law of almost every public 

corporation, government agencies and institutions.  Yet, these are the key institutions 
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with the responsibility for planning control, investigating and abating nuisance, 

authorizing emissions, monitoring hazardous and toxic substances and issuing 

regulations and general enforcement of compliance. 

 

The main safeguard for the citizens against oppressive or faulty acts and omissions of 

government agencies is usually through judicial review of administrative actions, upon 

which superior courts are able to exercise a residual controlling power in matters such 

as vires as these are relevant to the legality of official decisions. Public officials are 

equally not expected to be looking over their shoulders at every turn. It was therefore 

the need to guard against public authorities having to defend every act against every 

disgruntled and dissatisfied member of the public, and thereby impede the 

administration of government that the law originally gave statutory protection in the 

form of concept of pre-action notice.  Of recent, some State High Court (Civil 

Procedure) Rules have introduced Pre-action Protocol Form as one of the documents 

that must necessarily accompany a Writ of Summons or Originating Summons (See 

Order 5 Rule 1 (2) of the High Court of Lagos State (Civil Procedure) Rules 2019). 

 

The approach towards enforcing the mandatory nature of pre-action requirement has 

always been that failure to comply with it is not a mere irregularity that can be waived 

by the defendants.  It would be construed as a failure to comply with a condition 

precedent and its effect would be to deprive the trial court of competence to look into 

the case. (See Aro v. Lagos Island Local Government Council, (2000) FWLR (Pt. 13) 

2032). 

 

The nature of environmental risks is such that an injunction quia timet of ex parte nature 

is what may be required at times to avert the prospects of imminent danger.  In such a 

situation, a provision requiring notice of 7 days, one month or three months as the case 

may be, may result in harm of an irremediable nature.  The approach in other 

jurisdictions have been to hold that the notice provision is merely procedural such that 

the court will be prepared to stay proceedings and allow the notice to be served rather 

than dismissing or striking-out the suit (See Pymatuning Water Shed Citizens for a 

Hygienic Environment v. Eaton, 644 F. 2d 995 (3rd Gr. 1981). Some other jurisdictions 

have approved that citizen suits can be bought without prior notice under federal 

question jurisdiction (See Natural Resources Defence Council Inc. v. Train, 510F. 2d 

692 (Dr. C. Gr. 1974). In yet some other jurisdictions, the legislature has added a saving 

clause to pre-action notice provisions to the effect that such provisions shall not restrict 

any right which any person (or class of persons) may have under any statute or common 

law to seek enforcement of any effluent standard or limitation or to seek any other 

relief.  (See s. 505 of the Clean Water Act of the United States).  
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In the case of Mobil Producing (Nig) Limited v. LASEPA, FEPA & Ors (2002) 18 

NWLR (pt. 798) 1, the Supreme Court held inter alia, that the service of a pre-action 

notice is at best a procedural requirement and not an issue of substantive law.  

Interesting as this development would appear to be, it has little promise for 

environmental matters in that non-compliance still renders an action incompetent, 

except where it is not raised by a defendant, in which case it would be taken as a mere 

irregularity. More recently, in Spog Petrochemicals Limited & Anor v. Pan Peninsula 

Logistics Limited (2017) LPELR – 41853 (CA), the Court of Appeal was faced with 

interpreting the effect of non-compliance with Pre-action protocol requirement under 

the Lagos High Court Rules.  The court interpreted the specific provision in question 

and held that since the provision only provides that where Writ was not accompanied 

by all the processes listed therein, it shall not be accepted for filing by the Registry, its 

acceptance and assessment by the Registry followed by payment of requisite fees takes 

away the sting of non-compliance.  It will no longer affect the validity and competence 

of the Writ. In the context of the nature of environmental risks earlier referred, not 

much can be said to be in this particular decision for environmental justice to applaud. 

 

In relation to applicability of time limitation to environmental matters, it is my 

respectful view that it is long overdue for the Supreme Court to lift the stakes in 

purposive construction. Our courts should recognise the nature of environmental risks 

and should be disposed to granting requisite protective injunctive reliefs in deserving 

situations, and thereafter allow for stay of proceedings while the notice is being served.  

For environmental matters, the fundamental question for pre-action notice would 

always be why a procedural issue aimed at serving as a gatekeeper to the court should 

be allowed to totally subvert an assessment of the probability and consequence of an 

unwanted incident that can cause serious threats to human health and the environment? 

 

(iv) Power of Judicial Review 

 

I earlier made mention of the process of judicial review pursuant to which the courts 

can determine the constitutional validity or lawfulness of decisions by executive, 

legislative and administrative actions.  Judicial review has its own dilemma for 

environmental matters.  The traditional position as earlier stated is that judicial review 

cannot be used to review the merits of a decision but only the lawfulness of the way in 

which it was made.  The question is how sufficient can this traditional position be when 

confronted by high-level strategic environmental policy decisions?  We can conceive 

of a number of claims: challenge to a screening decision that a proposed project is not 

likely to have significant environmental effects; complaint about appropriateness or 

adequacy of environmental impact assessment in respect of a power station; complaint 

about whether a particular project that has been dubbed a “project of national 
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importance” should be subjected to environmental impact assessment; or complaint 

about authorization to discharge military cargo part of which have radioactive waste 

into a neighbourhood. 

 

In the different situations about highlighted, it is so easy for a court to be blackmailed 

with allegation that these are government policy decisions for which the court must 

“hands-off” and respect the doctrine of separation of powers.  The opposition may also 

be that the court should guide itself not to stray into a merits review.  In all of these 

situations, the court should recognize and hold sacrosanct its powers to compel those 

persons responsible for protection of the environment to act right.   In this regard, the 

court as much as possible, must not shy away from robustly bringing to bear its powers 

of intervention premised on error of law, error of fact, standard of unreasonableness 

and procedural fairness.  

 

(v) Proving Causation 

 

A claimant has the burden of proving both the causal relationship between the 

defendant’s harmful conduct and the claimant’s injury, and the link between the 

pollution and the activities of the defendant.  Among the several challenges that 

confront the claimant in environmental suits is how to deal with multiple simultaneous 

sources some of which may be far away from the place where the harmful consequences 

appear? How do you isolate a culprit pollutant when new pollutants may form in the 

air or water as a result of chemical reaction of several pollutants? How do you identify 

that it is a particular contaminant that has aggravated an existing health problem? The 

complexities are huge: substances move through air, water and soil; there is a limit to 

scientific knowledge of the toxicity of many substances from time to time; and the 

timing and extent of exposure is often unknown. 

 

Yet, the claimant is expected to show: (a) proof of contamination of the particular area 

with evidence of violation of permissible levels of harmful substances in the air, soil 

and water of the area; (b) evidence of a medical expert who is able to confirm the 

existence of a health disorder as a result of environmental contamination; and (c) expert 

evidence (epidemiological or toxicological) that shows causation between the pollutant 

and the health disorder of the victim.  It is only when the claimant has been able to 

make the above connections of a true cause-and-effect relationship and also ensure that 

the evidence meets the general standards of admissibility that the burden of proof shifts 

to the defendant.  The situation is made worse in the Nigerian system where impact 

assessment and baseline emissions data are not always available.  In situations like this, 

proving special damages is a challenge.  Most victims of environmental damage lack 

the resources to employ relevant experts, and to come up with comprehensive 
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assessment that will stand the scrutiny of special damages award.  They may also not 

have access to the outcome of investigations of regulatory officials. 

 

The approach that some jurisdictions have used is not to look for precision in evidence.  

Rather, what they do is to grant an award of “moral damage”.  This is like an award of 

general damages which is at the discretion of the court.  In this regard, what the court 

will be interested in is evidence that can show there has been a violation of right; the 

duration that will enable the court have an idea of the extent of impact on the victim; 

evidence of witnesses who can attest to prevalence of the complaint; and evidence of 

experts who may be able to attest to the experience of others who faced similar 

violations.  All of these will form the basis of reasonable award of general damages. 

 

(vi) Other Debilitating Slopes 

 

There are other debilitating slopes for which an environmental litigant must be wary. 

Reference can be made to the nature of environmental risk assessment and management 

which requires that when a risk is identified, the source, pathways and receptors under 

potential threat should be recognized.  Efforts must then be made to see what steps are 

urgently needed to terminate, mitigate or transfer the risk.  It is at the point of addressing 

how to manage the risk that the role of the court may come in.  Clearly, time could be 

of the essence.  Most regrettably, our courts have not been able to meet the challenge 

of curbing delays in the administration of justice. Another challenge relates to claimants 

having access to information regarding violation or sources of pollution.  Despite the 

passage of the Freedom of Information legislation, the constraints in accessing 

information in agencies and institutions of government is still huge, and the courts at 

times make it appear as if they are helpless.  This need not be so.  Where authorities 

unduly ignore requests or inappropriately take steps to impede access to information, 

the courts should not only compel, they should also sanction. 

 

The issue of cost and expenses of maintaining an environmental suit is also relevant 

here:  the costs and expenses of environmental litigation can be quite expensive. It can 

also be quite daunting when an applicant for interim injunction to protect a common 

legacy of all is being required to give undertaking in damages. Where it is found that 

an NGO is progressing with a case in the interest of the public, and the case is not one 

where the claimant is a mere meddler, it should be supported by the state rather than 

made to bear the additional burden of paying to perform the function. Some other 

jurisdictions have also implemented an approach whereby vulnerable groups are 

exempted from giving undertaking in damages to compensate the defendant where the 

injunction is discharged or the substantive case fails. 
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B. Criminal Cases 

 

Environmental crime can arise from breach of statutory provisions, permits and/or 

enforcement notices, and will cover offences such as causing pollution, knowingly 

permitting pollution, breach of a permit, failure to comply with a notice, breach of 

prohibition and breach of statutory duty among others. Federal and State laws covering 

hazardous waste, clear air and water, wildlife, indiscriminate logging and waste 

management among others impose criminal penalties for environmental violations. 

Some scholars have argued that criminal law is not well suited for environmental 

violations on the ground that unlike “real” crimes such as theft, most environmental 

crimes are not inherently immoral.  They have equally contended that most of the 

pollution cases that are sought to be criminalised are consequences of legitimate 

industrial activities. 

 

The above has led to calls to distinguish between routine cases of environmental harm 

that results from general activities and environmental crimes that have been wilfully 

committed with a motive for profit. The former, it is argued, should attract civil 

penalties and administrative sanctions while criminal sanction should await the latter. 

The high cost of prosecution and many crimes going unpunished are some of the 

concerns that have been raised in relation to environmental justice under the criminal 

law.  In addition, it is argued that the punishment for those crimes that are prosecuted 

are not severe enough either because the levels of fines are low or that sentences are 

significantly reduced. 

 

An explanation for the first concern is that environmental regulation is to prevent harm 

to the environment or human health, rather than to detect and punish those who caused 

it.  Consequently, in the enforcement pyramid, emphasis is more on all mechanisms 

other than prosecution in order to promote compliance.  It is for this reason that 

prosecution end up being used only on very small minority of trenchant recalcitrant.  

This is not to say that there is any consistency in the way regulatory officers exercise 

discretion in relation to prosecution. As I have had cause to note at another forum, for 

Nigeria, it can be said without fear of contradiction that there is no accurate picture of 

prosecution and sentencing for environmental crimes. 

 

With regard to the second concern, it is a fact that fines in a number of statutes are 

outdated and utilised arbitrarily.  An example of this is the National Oil Spill Detection 

and Response Agency Establishment Act, 2006. Despite the enormous functions and 

responsibilities of the Agency under section 7, there is no general provision for offences 

under the Act. Where provisions of the law fail to reflect the true cost of crime to society 

and the environment in the sentence that is imposed, it leaves the court with not much 
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of a choice of sentencing options. In such situation, it would be most absurd to turn 

round to blame the court for not imposing a sentence proportionate to the offence. The 

failure also ultimately deprive the concept of deterrence the opportunity to play a 

meaningful role in curbing environmental crimes since potential offenders find it 

cheaper on cost benefit analysis to pollute and pay a fine than comply with a regulatory 

regime that will minimise or avoid pollution incidents generally. 

 

IV. Beyond The Patchwork of Therapies 

 

What our discussion of the role of the courts in Nigeria in relation to environmental 

justice reveals is that Nigeria has not gone beyond utilizing a patchwork of therapies 

for meeting the challenges of environmental protection and management.  The judicial 

system is using the same lens with which it views other cases to view and treat 

environmental cases, thus, the courts remain unsympathetic to public interest 

applications aimed at protecting the collective benefit of environmental suits. 

 

It is such a lack of sympathy on the part of judicial officers that has often been behind 

the inability to appreciate the interconnectedness of man and nature, and the importance 

of such central tenets of environmental law such as the precautionary principles, the 

prevention principle, the polluter pays principle, and the concept of sustainable 

development. It is equally for the same reason a judicial officer would not appreciate 

why the court should respond aggressively to an application to protect the drainage 

system that the state has refused to clear, the floodplains and wetland that are being 

converted into  Housing Estates, an old stream that is being turned into a road, and the 

construction project of a plastic company that is being done without an environmental 

impact assessment. That lack of appreciation is also why the court will put its emphasis 

more on the procedural issues of standing, pre-action notice, and time limitation among 

others. 

 

What the court fails to appreciate is that the disastrous floods caused by climate change 

with the attendant loss of life and livelihoods, damage of critical infrastructure and 

displacement of people are always exacerbated by our poor drainage system, our 

disappearing wetlands and the destruction of our natural floodplains. An order 

mandating dredging is viewed more as asking the court to look into an area of policy 

decision which is the remit of the executive; than appreciating the environmental 

benefits which include the removal of contaminated sediments to safe areas and 

improvement of water quality.  Judicial officers will engage with friends about the 

serious challenges of food insecurity and water scarcity, but will not draw the nexus 

with the application pending before the court seeking to stop the conversion of an old 

stream into an alternate road without an impact assessment.  It is these streams and 
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rivers that supply our drinking water, irrigate our crops, support fish and other aquatic 

species and provide countless recreational and commercial opportunities.  The courts 

fail to understand that the problem with plastic is that it is not biodegradable (will not 

decompose). Yes, it is this same plastic that is contributing to waste and pollution 

issues, impacting human health, and threatening the oceans and wildlife. 

 

It is one thing for judicial officers to be exposed to capacity building workshops on 

environmental law; yet, it is another to embrace a mindset that moves from the largely 

procedural and current unhelpful orthodoxy approach to willingness to facilitate the 

development of environmental jurisprudence and strengthening the rule of law and 

justice for the environment.  We sloganize and theorize on environmental principles 

and the need for environmental justice, but fail to take them beyond mechanized 

dialogical practices. The result is that we are not able to link experiences and knowledge 

gained with the problematics of the environment, and consequently utilize the 

knowledge as a process to unveil new knowledge. My emphasis here is that 

environmental protection deserves special treatment by the courts. Even in the absence 

of structural reforms, there is a lot that the judiciary can do with the current tools at 

hand where there is judicial understanding of the nature of environmental issues. 

 

Some colleagues have asked me to what extent Nigeria’s environmental policy is 

guided by theories of environmental law, environmental justice, and environmental 

rights.  My response has always been that Nigeria is a party to almost all the key 

conventions and a number of multilateral environmental agreements, all of which in 

different ways contain the general principles of international environmental law. 

Nigeria’s national laws are also underpinned in their design by these principles.  

Beyond the policy and legislative context, however, the fundamental question is 

whether the implementation and monitoring of Nigeria’s laws respect and fulfil the 

purpose of the principles? In the absence of an effective complaint, monitoring and 

accountability mechanisms which the judicial system represents, Nigeria’s 

environmental laws can never be true to the theories and principles. 

 

The need to give special consideration to environmental issues is why some countries 

have set-up environmental courts and environmental tribunals. They also have judges 

with specialist environmental expertise. For Nigeria, the reform can begin with an 

amendment of our Civil Procedure Rules and issuance of Practice Direction to deal 

with the issues of time limitation, pre-action notice, delays, costs of litigation and grant 

of interim reliefs. We should organize workshops to further deepen the awareness of 

judicial officers and legal practitioners on public interest environmental cases.    While 

there will be a need for statutory amendments on issues that have their root in statutes, 

there will also be a need for Sentencing Guidelines that will enable the courts operate 
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the full range of sentencing options beyond fines and imprisonment in criminal matters. 

Successful prosecution should be given wide publicity while NGOs who lay complaints 

should not only be allowed to be a part of the investigation and prosecution process (to 

ensure transparency), they should also be appropriately reimbursed reasonable costs of 

investigation and legal costs. 

 

Permit me to come back to the critical issue of judicial attitude and its impact on judicial 

decision-making in environmental matters.  The motivation, experience, environment 

and knowledge base of a judicial officer can exert significant influence on the 

ideological views and policy preferences of the judicial officer.  My life experience at 

the Lagos State University, where I was most recently the Vice Chancellor, forged my 

conviction that indeed where there is a will, there will be a way. I inherited an institution 

that was greatly challenged. So much distrust between management and the workforce; 

management and students; students and government; and workforce and government. 

The alumni had no visibility while potential international partners were weary of 

engaging. Within the space of 5 years, the university moved from an institution with 

which many were disenchanted to a university with national and global visibility. Not 

one day of crisis did we have within the 5 years. What changed? We created a new 

model of interaction, and this changed the “will” of all the critical stakeholders. 

 

If a judicial officer comes to a conclusion that the application of a seemingly clear, 

coherent and rational rule will result in injustice in a particular situation, there is always 

a possibility that deeper probing of the guiding rule will give room for special treatment 

of exceptional cases. The complexity of human relations is what results in the regular 

process of rule modification to ameliorate the rigor of rules.  A judicial officer must not 

shield him/herself from that approach through needless rationalization or a reductionist 

slant.  As noted by the eminent jurist of blessed memory Chukwudifu .A. Oputa, JSC 

(In the Eyes of Law, 1922, 1, p. 12): 

 

The law will have little relevance if it refuses to address 

the social issues of the day. Legislators make laws in the 

abstract but the court deals with the day-to-day problems 

of litigants and attempts to use laws to solve these 

problems in such a way as to produce justice. 

 

I am aware of positions canvassed that justice is according to law and not necessarily 

according to natural justice.  Consequently, that a judge is obliged to enforce an 

unlawful law laid down by the legislature or created by a higher court is unfair, absurd 

or even dangerous. I am also conscious of the fact that lower courts are expected to 

respect the doctrine of judicial precedent. The balance, I believe, is to be found in the 



20 

 

views of Lord Denning when he noted that if there is any rule of law which impairs the 

doing of justice, then, it is the provision of the judge to do all he legitimately can do to 

avoid that rule or even to change it so as to do justice in the instant case before him. 

This was what the Supreme Court in Trans Bridge Co. Ltd v. Survey International Ltd 

(1986) 1 NWLR (pt. 37) 576 captured thus: 

 

It would be tragic to reduce judges to a sterile role and 

make automation of them. I believe it is the function of 

judges to keep the law alive, in motion and to make it 

progressive for the purpose of arriving at the end of 

justice, without being inhibited by technicalities, to find 

every conceivable but acceptable way of avoiding 

narrowness that would spell injustice. Short of a judge 

being a legislator, a judge to my mind must possess 

aggressive stance in interpreting the law. 

 

This is what environmental law needs at this point in time, and the Supreme Court is in 

the best of position to offer it. Let me close with the recent destructive floodings that 

we have had in different parts of Nigeria.  There are insinuations of what government 

ought to have done in terms of construction of dams, dredging of rivers Niger and 

Benue among others. In the light of Nigeria’s Climate Change Act, 2021, we should 

expect that our court may soon have to deal with climate change litigations.  In this 

respect, human rights, constitutional law, tort law, and international law and policy will 

all be at play. 

 

V. Conclusion 

 

Nigeria no doubt has quite a number of laws for the protection of the environment.  

However, having laws alone will not suffice to check violations in the absence of strict 

enforcement. At the level of the judiciary, when infractions and violations are allowed 

to pass on grounds of procedural technicalities among others, it discredits the law and 

encourages arbitrariness. It gives room for corrupt enforcement agencies, public 

officials and regulatory officials to apply the law totally at their discretion, singling out 

for what I will call “special treatment”, persons whom they like, dislike or who refuse 

to cooperate with them. For as long as this persists, the very basis of environmental 

justice is in danger and so also the society. 

 

 

  

 


