
INTRODUCTION:

One of the settled principles of law in
Nigeria today is that, save statutory
limitations, testators can dispose their
estates as they please through wills or
other similar legally recognized
instruments.  This is usually referred to
as testamentary freedom, and it is
granted in all the Wills Laws in Nigeria.
Few statutory limitations to this
freedom include the provisions relating
to revocation of a will by subsequent
marriage and lack of reasonable
‘financial’ provisions for surviving
spouses, parents and children—
especially as in the case of Wills Law of
Lagos State.
 
Where for one reason or the other, the
testator is not able to make a will or the
will made by the testator is declared
invalid or void by law, intestacy will
result and succession of the deceased’s
estate will be governed by the
Administration of Estate Laws of the
respective states in Nigeria. The major
contemporary question that arises in
both testate and intestate situations is
whether the law in Nigeria recognizes
or envisages estate succession rights of
children of posthumous conception
and birth, known as posthumous
children.

 

CONCEPT DISAMBIGUATION:

Attempts will be made to simply explain
the concept and practice of posthumous
conception and birth.  Posthumous
conception is a type of conception that
happens after the death of the biological
parent(s) of the child. In other words, one
or both parents of the child were already
dead as at the time the child was
conceived. It means conception that
occurs after death of the parent(s) which,
therefore, is devoid of any sexual
intercourse. Where such conception
results in the birth of a child, then it
becomes posthumous birth in this
context.  

In both situations, a claim is being made
that a spouse or partner that died (long)
before a child is conceived and/or born is a
parent to the child. With the advancement
in artificial reproductive technology,
posthumous conception and birth of a
child can indeed occur long after the
death of the child’s parent(s) through
cryopreservation and artificial
insemination. Gametes and embryos can
be frozen for a decade and more, and used
whenever the donor or any other
interested person deems fit. 

 



A posthumous child is not the
same as a child whose parent(s)

died before his/her birth and
whose knowledge of future or

potential existence is usually
known to both parents

Notable Challenges:

In Nigeria, the major laws that regulate
estate succession are the Wills Laws of
the respective states in Nigeria, the
Administration of Estate Laws of the
respective states in Nigeria, the Child’s
Rights Act 2003 and the Child Right Laws
of the respective states in Nigeria. Other
laws that are also of relevance in this
discourse include the Nigerian 1999
Constitution (as amended). 

The main estate succession challenges of
posthumous children are three— 
(a) the issue of recognition of the children
by the deceased parents who in their
lifetime did not intend to have or did not
authorize having the children; 
(b) the issue of recognition of the children
as being entitled to share in the estate of
the deceased by the survivors and/or
beneficiaries of the estate; and 
(c) the issue of recognition of the children
as being entitled under the extant law.
 A thorough look at all the relevant extant
laws mentioned above shows that none
of them directly recognizes posthumous
children or the concept and practice of
posthumous conception and birth, not to
talk addressing these challenges. There
are also presently no regulations or
policies relating to posthumous
conception and birth in Nigeria,
especially on how the practice may affect
estate succession interests of the child. 

The Wills Law of Lagos State (and other similar
laws in other states) allows a child to apply to
court to make an order for redistribution of
his/her deceased parent’s will where reasonable
financial provisions have not been made for the
child in the will by the deceased parent. The
Child’s Rights Act and the respective Child’s Right
Laws of states in Nigeria also have provisions that
entitle a child yet to be born at the time of death
of the parent to be considered in the distribution
of the estate of the parent of the child. Will these
provisions protect the posthumous child? 

One thing is clear. A posthumous child is not the
same as a child whose parent(s) died before
his/her birth and whose knowledge of future or
potential existence is usually known to both
parents. The existence of a posthumous child
may not even be known to or authorized by the
parent(s) whose estate the child aims to inherit or
share from. Posthumous children can be brought
to existence by third parties who relatives of the
deceased parents, and this may been done
without the knowledge and/or consent of the
biological parents who may have made a will or
planned intestate distribution of their estate
without making any provisions for such
posthumous child. This will take us back to three
challenges earlier envisaged



BOLAJI  S.  RAMOS
PARTNER

 bolaji@rouqandco.org

 
CONCLUSION:
There are many reasons people get
involved in posthumous conception
and birth. While some of the reasons
are self-centred, other reasons have
been linked to remedying infertility.
Whichever way one looks at it, the
rights and interests of the child are
also at stake and need to be protected.
One of such rights is the succession
right. While the practice of
posthumous conception and birth may
not be prevalent in clinics and medical
facilities in Nigeria compared to
jurisdictions such the UK and the US
due to unequal advancement in
medical technology, the need to
legislate and/or regulate the practice
of posthumous conception in Nigeria is
very instructive to avoid abuse,
violation of the rights of the child and
to preserve the sanctity of the human
person.

For couples or persons who may be
interested in having posthumous
children with intention or readiness to
settle property on them posthumously,
there are still ways around the existing
provisions of the relevant laws—
especially the Wills Law— to achieve
that. For example, sections 1 and 21 of
the Wills Law of Lagos State may be
effectively used to achieve this, with
appropriate ART arrangement that
must be put in place by the
posthumous parent(s)-to-be.
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