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THE DANA AIR CRASH: ADDRESSING THE CONTENTIOUS ISSUES  

OF FOREIGN JURISDICTION* 

 
Introduction  
 
On the 3rd of June, 2012, a local flight between Abuja and Lagos, Nigeria operated by Dana Airlines 

(a domestic airline) crashed at a location about four nautical miles to the Murtala Mohammed 

International Airport, Lagos, Nigeria causing the death of its 153 passengers and all crew members. 

Indications have emerged that the families of some of the foreigners and Nigerians involved in the 

crash have opted for litigation outside Nigeria, particularly in the United Stated of America.  

Expectedly, one issue that will arise is the issue of jurisdiction of the foreign court.  The aim of this 

note is to examine the position of the law in relation to the contentious issue of jurisdiction. 

 
Understanding the Contentious  
 
As earlier noted, the Dana flight in question was a local flight. That being the case, the expectation is 

that the claimants will file the actions for redress in Nigeria.  The reality, however, is that there are so 

many reasons why a potential claimant may choose to litigate in a jurisdiction other than Nigeria.  

Take those who are attracted to America courts for example, one of the factors inspires their 

approach is the generosity of American courts in the way they allow for recovery of non-economic 

damages, and sometimes punitive damages.1  Other, benefits relate to relatively prompt trials, liberal 

discovery rules, and relative efficiency of judgment enforcement. Under the guise of the claimant 

being an American, or that one of the defendants (airline, engine or airframe manufacturer lesson2) is 

an American, a claimant commencing a suit in the United States would seek to persuade the 

American court to entertain the suit.   

 
The defendant on the other hand would seek to remove the case from the foreign jurisdiction on the 

ground that trial outside Nigeria will impose an unfair burden.  Some of the issues that will come to 

the fore in this regard are: ease of access to sources of proof; costs of obtaining attendance of 

witnesses; ease of compelling the attendance of unwilling witnesses; ease of access to the locus; 

and the avoidance of unnecessary choice of law problems.  Premised on these facts, and relying on 

the doctrine of forum non-convenience,3 such a defendant will seek a dismissal of the complaints 

filed before the foreign court. 

 
In resolving this contention, the court will first conclude on whether it has subject-matter jurisdiction 

over the question presented and personal jurisdiction over the defendant.  Thereafter, it will turn to 
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the critical issue of forum non conveniens.  To resolve this latter issue, the court will consider 

whether there is an available and adequate alternative forum; what deference it should place on the 

claimant’s choice of forum; and how should it balance the private interests of the parties in their 

choice of forum vis-à-vis the public interest of proceeding in the foreign jurisdiction.4  

 
In the context of the Dana incident, how are these issues to be resolved.  Not much of complexity 

exist for the court in resolving issues relating to subject matter and personal jurisdiction.  Where the 

complexity arises for the court is how to come to terms with the issues of forum non conveniens. Let 

us briefly examine this in relation to the Dana incident. 

 
a) Available  and Adequate Alternative Forum – The Case of Nigeria 
 
A forum is available when the entire case and all parties can come within the jurisdiction of that 

forum.  It will also be deemed adequate if the parties will not be deprived of remedies or treated 

unfairly.  Take the case of Nigeria which is the alternative forum that the court will urge on the court.  

Nigeria is where we have both the place of the passengers’ embarkation and the place of 

destination.  Thus, Nigeria clearly is a forum available.  In terms of adequacy, liability in civil aviation 

accidents is regulated in Nigeria by the provisions of the Civil Aviation Act (CAA);5 

 
As relevant to Carriers’ Liability, the CAA by the provisions of section 48 (1) and (2) incorporated the 

Montreal Convention, 1999 and repealed by its section 77 the Warsaw Convention, 1929, which 

hitherto was the applicable law as domesticated into Nigerian law.  The CAA set-forth the Montreal 

Convention as for international carriage by air in its Schedule II, and also set-forth a modified version 

of the Convention in Schedule II, and also set-forth a modified carriage by air within Nigeria.  They 

are to govern the rights and liabilities of couriers, passengers, consignors, consignees and other 

persons. 

 
It is instructive that Articles 17 and 21 of the Montreal Convention which apply to death and injury of 

passengers and damage to baggage have been substantially left unmodified.  The implication of this 

is that to a large extent, the primary remedies that the substantive law will afford a claimant in Nigeria 

is in line with what has been provided for by an international treaty to be adhered to and enforced by 

all countries that ratify it.  It is also in accord with the agreement of all signatories to the Convention.  

It can therefore be said that Nigeria is also an adequate alternative forum.  In this respect, the fact 

that the substantive law may be less favourable to the claimants than that of a jurisdiction in the 

United States is not material.6 

 
b) Defence to be placed on Claimant’s Choice of Forum 
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The important factors that will guide the court in coming to the conclusion whether to give higher or 

less deference to the claimant’s choice of forum has been a subject of discourse and interpretation in 

several cases.7  What is likely to make a difference and reflect Nigeria as the only for a for litigating 

the Dana crash cases is that unlike the way Schedule II of CAA retained the Montreal provisions in 

relation to Jurisdiction in the context of international carriage, Schedule III omitted the provision on 

Jurisdiction.  This clearly is deliberate.  A probable reasons that the Court would recognized is that 

Nigeria has a strong public interest in adjudicating over all claims relating to domestic flights which is 

why it did not incorporate the Montreal provision. 

 
It is important to briefly recall the history of the hitherto applicable Warsaw Convention in this regard.  

Warsaw Convention limited jurisdiction to four possibilities, namely: (1) the carrier’s domicile; (2) the 

carrier’s principal place of business; (3) where the carrier has a place of business through which the 

contract (the purchase of the ticket) was made; or (4) the place of destination.  For the Dana 

incident, all of these four possibilities will point exclusively to Nigeria.  Then, the Montreal Convention 

added a fifth jurisdiction option, which is the country of the claimant’s principal and permanent 

residence at the time of the accident.  If the Montreal provision in relation to jurisdiction had been 

incorporated in Schedule III, it certainly would have been a clear basis that she intended the 

involvement of other jurisdictions. 

 
c) Balancing of Public and Private Interests 
 
On the side of private interests will be such factors as ease of access to sources of proof; whether 

unwilling witnesses can be compelled to testify; the expense of transporting witnesses to trail and 

such other practical problems that makes for easy, expeditious and less expensive trial.  On the 

other side of the scale for public interest are factors such as delay in trial, local interest in law suit, 

interest of having the trial in the forum whose law is applicable to the case, the need to avoid 

applying foreign law, and the burden of jury duty on citizens unrelated to the events of the lawsuit.  If 

these issues are considered on a balance in relation to the Dana incident, Nigeria would in all 

probability rank as the more appropriate and convenient forum. 

 
Pushing the Prognosis 
 
For aviation accident, forum shopping, particularly to jurisdiction like the United States of America 

where the courts have reflected a more generous perspective will continue to confront the courts.  

Expectedly, defendants will also continue to construct and articulate arguments for dismissal  of such 

suits based on the doctrine of forum non convenience.  Looking at the Dana air crash incident (which 

was a non-international carriage) by way of case study, there is a fair and reasoned chance that the 

courts in other jurisdictions will be willing to grant a forum non considering that on the facts and the 

law Nigeria is the more convenient and appropriate forum. 
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